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Harmonization of the principles of punitive individualization to the
right to equality before the law

Researcher :Nour Fadel Majeed
Prof. Dr. Haider Ghazi Faisal

Al-Mustansiriya University - College of Law - Iraq

Abstract

Since equality in its abstract and rigid form means impartiality in the treatment of
those addressed by the provisions of the law, without distinction between them,
but the justice achieved by the criminal legal rule is based on actual equality
between individuals by taking into account the special circumstances of each of
them through special individual treatments, and taking into account the
circumstances surrounding each case separately, which constitutes the most
effective protection of the right to equality before the law, and the "principle of
punitive individualization” is one of the most important contemporary punitive
methods that led To eliminate absolute equality between criminals, and punitive
individualization means the difference in punishment according to the
circumstances of the offender, his conditions and the nature of his personality, it is
the diversity of punishment in terms of quantity and quality to suit the gravity of
the crime and the seriousness of the offender, so the punishment is not a unified
general to all those who committed one crime, but rather varies from one
individual to another according to the differences in personality, motives and
other circumstances that push to commit the crime.

Since the aim of this research is to study the relationship between the principles of
punitive individualization and the right to equality before the law, its problem
revolves around the fact that reconciling these two principles may be complex,
because punitive individualization can sometimes lead to differences in sentences
and penalties between individuals who have committed crimes of the same kind,
which may appear ostensibly incompatible with the right to equality before the
law, which invites us to discuss this problem and seek solutions to it.

Keywords: - The right to equality before the law, the principle of punitive
individualization, real equality, relative equality, legislative individualization of
punishment, judicial individualization of punishment.
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